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A
 significant num

ber of w
ithholding tax returns w

ere filed, but have been held 
w

ithout processing for several years. A
 question has arisen as to the application of the 

three-year lim
itations period to these returns. There are several situations. 

V
A

-6 A
nnual R

econciliation R
eturn - R

efund O
w

ed 

O
nce the taxpayer has filed the annual reconciliation return show

ing that a refund is 
ow

ed that is all the taxpayer has to do (unless w
e ask for m

ore inform
ation). T

here is no 
tim

e lim
it on our issuance of the refund. T

herefore, w
e should issue the refund regardless 

of w
hen w

e process the return unless there are questions w
e w

ould norm
ally ask. 

In P
.D

. N
o. 82-20 (3/15/82) w

e ruled that the taxpayer had three years and three 
m

onths to file a court application w
t'ren w

e fail to issue a refund. U
nder Va. C

ode g 58.1- 
1823 our failure to issue a refund w

ithin three m
onths is treated as an assessm

ent for 
purposes of pursuing adm

inistrative and judicial rem
edies. T

his, how
ever, is a lim

itation 
on the taxpayer's right to sue us. It does not lim

it our right or obligation to issue a refund 
based upon a tim

ely filed return w
hen w

e have the necessary inform
ation. In the 1982 

ruling the taxpayer had w
aited alm

ost ten years to inquire about the m
issing refund, by 

w
hich tim

e som
e of the necessary records could not be located. 

V
A

-6 A
nnual R

econciliation R
eturn - Tax O

w
ed 

U
nder Va. Code 5 58.1-312 w

e can assess incom
e and w

ithholding taxes at any 
tim

e if no return is filed. 
B

ut w
hen a return is filed Va. C

ode §
 58.1-1812 requires us to 

m
ake assessm

ents w
ithin three years of the filing of the return regardless of w

hether the 
return is tim

ely or late. T
herefore, unpaid am

ounts show
n on V

A
-6 returns for 2005, due 

2/28/06, cannot be the basis for an assessm
ent after 2/28/09, m

ore than three years after 
they w

ere filed. V
lrg

in
h
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V
A

-5 M
onthlv or Q

uarterlv R
eturn -T

ax 
O

w
ed 

If filed, any tax ow
ed w

ith respect to these returns m
ust be assessed w

ithin three 
years of the date filed. W

ithholding tax, how
ever, is unique in that liability is show

n on tw
o 

returns: the m
onthly or quarterly V

A
-5 and the annual V

A
-6. 

In som
e situations a taxpayer m

ay have filed the annual V
A

-6 show
ing an am

ount 
due because of a failure to file one or m

ore m
onthly or quarterly returns. In this situation 

an argum
ent can be m

ade that w
e have the right to assess the tax ow

ed on the unfiled 
V

A
-5 return(s) at any tim

e even though the sam
e liability m

ay also be show
n on a tim

ely 
filed annual V

A
-6. W

e w
ould obviously have to use the V

A
-6 inform

ation to assess the tax, 
penalty and interest, but our notice of assessm

ent w
ould have to m

ake it clear that w
e are 

assessing for a m
onthly or quarterly period for w

hich no return w
as filed. 

N
o previous rulings have been found on our authority to assess tax in this situation. 

V
A

-16 Q
uarterly R

econciliation R
eturn - Tax O

w
ed 

Large em
ployers are required to pay the w

ithholding tax as often as tw
ice a w

eek, 
and to file quarterly reconciliation returns on Form

 V
A

-f6 in addition to the annual 
reconciliation return on V

A
-6. P

aym
ents and paym

ent vouchers are not returns, but the 
V

A
-16 is a return. The sam

e situation discussed above w
ith respect to the V

A
-5 return 

could apply to V
A

-16 returns that w
ere not filed. 

R
ecom

m
endation 

T
reat the V

A
-6 as the return for the entire year, superseding the m

onthly or quarterly V
A

-5 
or V

A
-16. T

hus, w
ithholding assessm

ents m
ust be m

ade w
ithin three years of the VA

 6
 

filing, regardless of w
hether or not a VA

 5 or VA
 16 w

as filed. 
R

efunds show
n on the V

A
-6 

should be m
ade regardless of how

 long w
e take to process the return as long as it w

as 
filed w

ith in three years of the due date. 

A
pproved: 


